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DECISION

MATTER QF: Ace Doran Hauling & Rigging Co., Ine.

CIGEST

1. Where carrier's rate tender specifies deiivery point of
Portsmovth, New Hampshire, fo: items for Portsmouth Naval &nip-
yard and shipyard is lccated 1 1/2 miles from PrrcsmOJth Neu
Hampshire, in Kittery, Maine, "highly unusual ci.! imctances"
exist requiring risort to extring!:c evidence to ascertain
whether carrier's inient was to include Kittery, Mainz, within
the Porfsmouth, New Hampshire, destination.

2, Intent of carrier, when analyzed in-terms of circumstances of
this cuse, which included different wailing and delivery
addresees for the shipyard, the typu of items shipped, the
conduct of the Covernment shipping agent anil the carrier's
agont, and the subsequent communicatious betwean tne parcies,
was to deliver items to Portsmouth Naval Station in Kittery,
Maine, and GSA validly determined that carrier's rate tander
was applicable to the shipments.

Ace Doran Hauling & Rigging CO., JIne. (Ace Doran), through its
attorney, requests review of tas *Genersl Services Administration’s
(GSA) action on 34 of its bills for traviportation servicis. See
Section 201(3) of.the General Accounting Office Act of 1974, 49 U.S.C.
66(b) (Supp. V, 1975) After auditing the bills, GSA notified Ace
Doran of overcbarges totaling $3,328.86, which in the absence of
refund were collected by deduction from moneys otherwise due the
carrier, 49 U.S.C. 66(a) (Supp. V, 1975). Under the regulations
implementing Section 201(3) of the Act, deducticn actions are
roviewable settlement actions [4 C.F.R. 52.1(b)(1) and 53.2(1977)];
Ace Duran's letter complies with the criteria for requestr of revicw
3£ those actinas. 4 C.F,R. 53.3 (1977).

The,record submitted by GSA shows that the overcharges were made
on 3% shipments of "batteries, electric ctorage, dry assembled, NOI",
transported on Government bills of lading (GBL) during the perfod of
February 2, 1974, to November 11, 1974, from Guuld, Inc., in West
Kankakee, Illinols. to the Portamcath Naval Shipyard in Kittery,
Maine.

According to GSA, the shipment transported under GBL No.
K~6423237 .18 representative of the 34 shipments. Among other things,
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it shows West Kankakez, Illinois, as the shipping point; Gould, Ine.,

as the phipper; Transportation Officer, Portsaouth Naval Shipyard,

Portamouth, New Hampshire, as the consignee; ‘dnd Kittery, Maine,

as the debtina“ion. It also shows that the shipment was to be

loaded by the chipper and unloaded by the- conaignee. h
Ace Doran co]lected freight charges on thaz 34 shipments based on

its regular tariff rates. GSA, in 1tg audit, detercined thar lower

freight charges applied. Thesa charges were darived'from Ace Doran's

Secrion 22 Quotation I.C.G.. No. 187, as supplemented (Tencer I.C.C.

187), or its I.C.C. No. 237, as supplemented (Tender I.C.C. 237).

This determination by ISA reaulted in overcharges nf $3,328.86 which

in the ubsence of refund were collecred by deduction.

Ace Dorar.” conrends that Tender I.C.C. 187 and Tender I.C.C. 237
were not applicahle to the shipuments in questian because the Tenders .
specified Portsmouth, Naw’ Bampuhlre as the destination point and the
bills of lading show that the actuai delivery point was Kittary,
Maine. Furtharmore, Ace Loran contende that a patent ambiguity on
the face of A,document is necessary befc e resort can be had to
extrinsic evidence to determine the i*ten: of the parties.

, Quotations of freight rates, such as Tender I.C.C. 187 ‘and Tender

e c C. 237, are made to the United States pursuant to Section 22 of the
Intersta:e Commerce Act, 4%: U.5.C. 22, made applicable to: motor
cirriers by Secticn Zli(b) of! ;hu: Act, 49 U.S.C, 317(b) (Supp. v, 1975).
They.are considered to be continuing offers to perform transportation
services at the quoted rates subiect to the terms ard conditiéns
ccatained in the offers. C & H iransportation Co. v. United States,
436 F.2d 4B0 '(Cr. Cl. 1971). Thev ara the same as any other offer
made by a party seelbirz to form a contract aad their interpretation

is subject to traditior.al rules of contract law. K Union Paeific R.R.

v. United States, 434 I',2d 1341 1345 (ct. Cl, 1970).

] Traditional rules of. con:ract '1aw gpecify that "sbnent highly
Wnusual ‘eireumstances [emphasiu suppﬂiedj. the parties to a contract
ahould be abls to rely on thefir cﬂntqact £ express language.?
Artigan Flectronics Corporation vy United States, 499 F.2d 606, 611
(Ce, €1, 1974). Such special c: circumn:ances may aiise when the -
underlying purpose of the contract nay only he determined by going
beyond the plain meaning of words and terms used in the contract.

Sae Brubrad. Company v. United States Postal Servicae, 404 ¥. Supp.
691, 694 (E.D.N.Y. i975). For exumple, a shipping contract calling
for a railroad to transport c__:a{n freight to the "Grand Coulee dam™
required regsort to extrinsic @vidence to determine the meaning of the
term "Grand Coulee dam". Uni.ed States v. Northern Pacific Ry., 188
F.2d 277 (8th Cir. 1951).

In the instant case, the question of whether tad destination
point of Portsmouth, New Hampshire, includes Kittery, Maine; is such
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a lpecial case as to require extrinsic evidence to so datermine.

Sea Red Ball Motor Freight, Ine. v. United Scates, Nos, 253-73 and
419-73 ?Ct ci. May 28, 1976) end 1 Comp., Gen. 724 (1972), in

which both':he Court of Claims and our Office dexlt with tke 1ssue
of whethar a Seetion 22 Quotation, speciiying New ‘Brighton,
Minnesota, as the pick vp point for freight,\included a United Sta*es
Aray ammunitions plant 2 1/2 miles away outside :he -munieipal limits
of New Brighton; though the pick: up point of New Brightnn seemed
unambiguous, the circumstances dictated that extrinsic evidence he
considered to datermine 1t New Brighton 1nc1udﬂd the United States
Army anmunition plant., Thus, as in the Red ‘Bal) Motor Frei§_5 caae,
the present case presents similer circumstanres which indicate an
ambiguity in the term "Portsmouth, New Hampshire."

v

In i.nterprel:ing a cont.x.-act and its ptuvisions, the' controlling
factor to be cunaidered is the(\nten: of the parties.. Union Pacific
R.R. v. United States, supra. In ascertaining the intention of the
parties,the areas fo be considsred consist of the circumstances
surrounding the making of the agzenment, including the object
nature and subject matter of the writing, =8 well ae the situation
of: the psruies at:the time of contracting. Sce, Anierican Commercial

«lires, Inc. v. Valley Line Co., 529 F.,2d 921 925 (8th Cir. 1976).

Inhoren: in this analysisuof the 'intent of the partiea is che principle

“‘that a reasonable’ in:erpre?ation is preferred which effectuates the

general ‘purpose .of the contract in a valid-and reasonable¢ manner,
as it cannot be presuiéd that the parties intended to enter into a
meaningleas or void contract. Cordovan Associates, Inc. v. Dayton
Rubber Co., 290 F.Zd 858, 361 (6th Cir. 1961).

An =mnalysis  of the factual backgrsund of this case in terms of
the legal principles invulved in construing contracts makes it
pani{fest that Tender I.C.C. 187 and Tender Y.C.C. 237 apply to the
lhipments in dispute.

The Por:smohth Naval Shipyard has a mailing eddress of Portamouth,
New' Hampshire but 1s physically locateo 1 1/2 miles from Portsmouth,
New Hampahira in Kittery, Maine. Fteight shipments by land routes

‘have a destinairion point of Kittery, Maine, wherecas frzight shipmgnCS

hy water have a destination point of Ports.outh, New Hampshire. ' Each
city 1s within the .commercial zone of the other. 49 C.F.R. 1048.101(a)

(2) and (3) (1874).

0f additfonal importance is the nature of the'items shipped.
The items weve batteries used in submarines and wotild have no feasible
application to anyone, other than the United States Navy. c1ear1y,
the only realistic destination for }hese batteries was the Portsmouth
Naval shipyard. And the bills of “ading indicate that the consignee,

the shipyard, was to unleoad the batteries.
L ]
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Even’ more probatxve of the intent of the partics are rh‘ facts
supp-ied by the record relovant to what transpired when the items
were shipped and delivered. The G3L's all cited either Tenler
1.C.C. 187 or Tender I.C.C. 237 as rpplying to the shipmentn. Not

only did the Governmen: agent respinsible for the ahipment believe
that the rates offered *n Cfender I.C,.C. 187 or Tender I.C.C. 237
applied but so did Ace Doran's agent, &8 no protest was sver made

to the ri:ference in the bills of lading to either Tender. If the
respnactive agents of the parties had not considered Tender I.C.C.

187 vr Tender I.C.C. 237 to be in effect, some evidencn of this would
he {n the record. Indeed, if Ace Doran had protested, it is most
probable that the Govirament Agent would have secured other carriers
ready, willing and able to deliver the gocds at the rate in Tender
I.C.C. 187 or Tender I.C.C. 237.

The conclusion that Ace Doran gntended the shipuents to move
under the tender rates is clearly 113ustrated in a letter of
June 26, 1975, to the nepartnent ‘of the Army, Eastern Area Hilitaty
Traffic Manngement and Terminal Service fzom:R, F. Baum, Ace Doran's
Vice President for Trafiic. Mr. Baum notes tiit eventually Ace
Doran's Tender I.C.C. 237 vas amended to reflect:Kittery, Maine,
as the destination point (Tende- 1.C.C, 237, supplement No. 3
effective October 25, 1974) and that tpis bas indicative of Ace
Doran’cs intent to have its quote to Po:'arvuth New Hampshire,
anconpnss Kittery, Maine. 1In azcertaining the ’atent of Ace Doran's
'Tenaer 1.¢.C. 187 and Tender I. C C. 231. it 1s r.lavant ‘to cononider
both this letter and ihe' supplenants to 'the Tenders. See Traas
.Ocean Van Service v. Unifed'Staies, 426 F.2d 329, 336 (Ct. Cl. 1970),
2ad citations thereto; Pennsylvania K.R. v, United States, 165 Ct.
Cl. 1, 10 (2964); Unfon Pacific R.R. v. United States, 287 F.2d 593
{Ct. Cl. 1961},

FLially, if :hererbe any doubf .28 tO the*.n[en:ion of the parties,
it must be resolved against Ace’ Doran, the carrier,fas its rate
tenders crested the ambiguity., Huchea Transportation)Co. v. United
‘States, 169 C:t. 1, 63, 68 (1965) ‘The fact that thece was an
ambiguity i3 even clcarer upon a”reading of the standardized form
letter os February- ll, 1977, received by GSA from Gene Nance, Ace
Doran's Traffic danager. This standardizéd forn letter 1nd1catﬂd
that Ace Doran was declining:GSA's clalm for oie of the overchacgeu
in this case (GBL No. K-6423237) because Tender I.C.C. 237 rawed rates
to Kittery, Maine, and the slipnen: was consigned to Portsmouth, Maew
Hampshire. This letter is 'erroncous in‘its factual coatention, as
the reference to the destination po;nt of Kittery, Maine, was based
on a supplemeot to Tender I.C.C. 237 enacted:subsequent tu tae ship-
ment under discussion; however, it is inidicativ: of the ambiguity
in Tender I.C.C. 187 and Tender I.C.C. 237 created by tha fact that
the Portsmouth Naval Shipyard has a New Hampshire addiess and a
Maine location.
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Thus, based on the differing addresses of tha Portsmouth Naval
Shipyard, the, type of items involved, the GPL's and subsequent
documents relating to the contract, it seems ciear that Ace
Doran's intent was to execute & valid contract with the Government
for the delivery of cubmarine batterles t2 Zhe Portemouth Naval
Shipyard.

Based on the present record, GSA's settlement actiona on the
34 shipments are correct and are austained. )

Ri Py KELLER

Acting (umptroller Getaral
’ of the United States






